123 Mamaroneck Ave., Mamaroneck, NY 10543

Village of Mamaroneck ph: (914) 777-7700

Board of Trustees Agenda

VILLAGE OF MAMARONECK BOARD OF TRUSTEES EXECUTIVE SESSION

AGENDA
March 27,2023 AT 5:15 PM - Courtroom at 169 Mount Pleasant Avenue
NOTICE OF FIRE EXITS AND REQUEST TO
SILENCE ELECTRONIC DEVICES

1. EXECUTIVE SESSION

A.

Connecticut Fund for the Environment. d/b/a Save the Sound; Soundkeeper; and
Atlantic Clam Farms of Connecticut vs. Village of Mamaroneck - It is anticipated
that a motion will be offered to enter into Executive Session pursuant to §105(1)(d) of
the New York State Public Officer's Law to discuss matters of proposed, pending or
current litigation

Village of Mamaroneck vs. AVC Properties - It is anticipated that a motion will be
offered to enter into Executive Session pursuant to §105(1)(d) of the New York State
Public Officer's Law to discuss matters of proposed, pending or current litigation

McCrory & Tiekert vs. Board of Appeals, lan & Jessica Sigalow - It is anticipated
that a motion will be offered to enter into Executive Session pursuant to §105(1)(d) of
the New York State Public Officer's Law to discuss matters of proposed, pending or
current litigation
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

ENVIRONMENT, INC., d/b/a SAVE THE
SOUND; SOUNDKEEPER, INC.; and ATLANTIC
CLAM FARMS of CONNECTICUT, INC.,

Plaintiffs,

V.

Case No. 7:15-cv-06323-CS
WESTCHESTER COUNTY, NEW YORK;

TOWN/VILLAGE OF HARRISON; VILLAGE OF

LARCHMONT; TOWN OF MAMARONECK;

VILLAGE OF MAMARONECK; CITY OF NEW

ROCHELLE; VILLAGE OF PELHAM MANOR;

VILLAGE OF PORT CHESTER; CITY OF RYE;

VILLAGE OF RYE BROOK; VILLAGE OF

SCARSDALE; and CITY OF WHITE PLAINS,

Defendants.

AMENDED ORDER OF DISMISSAL WITH RESPECT TO
DEFENDANT VILLAGE OF MAMARONECK

This Amended Consent Order is entered by the Court upon the agreement of Plaintiffs
Connecticut Fund for the Environment, Inc., d/b/a Save the Sound, Soundkeeper, Inc., and
Atlantic Clam Farms of Connecticut, Inc. (collectively, “Plaintiffs”) and defendant Village of
Mamaroneck (“Mamaroneck”) (collectively, the “Parties”).

WHEREAS, Plaintiffs commenced this action asserting, inter alia, claims that
Mamaroneck was in violation of provisions of the Clean Water Act (33 U.S.C. § 1365 et seq.);

WHEREAS, Mamaroneck entered into a Consent Order with the County of Westchester
on December 19, 2014, modified on April 8, 2015 (“County Consent Order”) concerning
Mamaroneck’s sewer system;

WHEREAS, Mamaroneck entered into an intermunicipal agreement (“IMA”) with the
County of Westchester, dated November 16, 2016, which required, among other things, that
Mamaroneck complete its SSES, remediate sources of inflow and infiltration, and comply with



the flow limits in the Westchester County Environmental Facilities Sewer Act set forth in
Chapter 824 of the Laws of Westchester County (“County Sewer Act”);

WHEREAS, Plaintiffs and Mamaroneck agreed to and signed the dismissal of this action
as against Mamaroneck pursuant to the provisions of a consent order entered by the Court on
November 8, 2017 (Docket No. 92) (“2017 Consent Order”), subject to this Court’s retention of
jurisdiction to enforce the Consent Order;

WHEREAS, Mamaroneck agreed in the 2017 Consent Order that it has an obligation to
comply with the applicable flow limits of the County Sewer Act;

WHEREAS, the Parties intended that the commitments contained in the 2017 Consent
Order did constitute binding, enforceable obligations, including certain deadlines;

WHEREAS, Mamaroneck did not timely complete the obligations of the 2017 Consent
Order, but has continued to perform remediation work;

WHEREAS, Plaintiffs and Mamaroneck now agree to modification of the 2017 Consent
Order for the purpose of extending certain deadlines; and

WHEREAS, the Parties intend that the commitments contained in this Amended Consent
Order shall constitute binding, enforceable obligations;

NOW, THEREFORE, without the trial of any issue of fact or law, without the admission
by Mamaroneck of any of the facts or violations alleged in the Complaint, upon consent of the
Parties, and upon consideration of the mutual promises contained herein,

IT ISHEREBY STIPULATED BETWEEN THE PARTIES AND ORDERED,
ADJUDGED AND DECREED BY THE COURT AS FOLLOWS:

. JURISDICTION AND VENUE

1. Jurisdiction. Jurisdiction over this action is conferred by 28 U.S.C. § 1331 (federal
question), and 33 U.S.C. § 1365(a) (Clean Water Act jurisdiction). Plaintiffs have
standing and have complied with the statutory notice requirements under the CWA, 33
U.S.C. § 1365(a)(1), and the corresponding regulations at 40 C.F.R. § 135.2. An actual,
justiciable controversy exists between the Parties. The requested relief is proper under
28 U.S.C. 88 2201, 2202, and 33 U.S.C. § 1365(a).

2. Venue. Venue is properly vested in this Court pursuant to 33 U.S.C. § 1365(c)(1),
because Mamaroneck is located, and the events giving rise to this action occurred,
within this judicial district.



10.

Consent. For purposes of this Order, or any action to enforce this Order, Mamaroneck
consents to the Court’s jurisdiction over this Order. For purposes of this Order,
Mamaroneck consents to venue in this judicial district.

APPLICABILITY

The provisions of this Order supersede any previous agreement of the parties and is
intended to replace the terms of the 2017 Consent Order. The provisions of this Order
shall apply to and be binding upon Plaintiffs, Mamaroneck, and their officers, directors,
agents, and employees acting in their official capacities.

No transfer of any ownership interest in or any interest in the operation of
Mamaroneck’s Sanitary Sewer System, whether in compliance with this Paragraph or
otherwise, shall relieve Mamaroneck of its obligation to ensure that the terms of this
Order are implemented unless the transferee agrees to be added as a party to this Order
and to be liable to undertake the obligations required by all provisions of this Order. In
the event of such a transfer, Mamaroneck will remain a party to this Order and will
remain jointly and severally liable for satisfaction of the obligations it imposes, unless
the transferee is the County of Westchester or a newly formed county sewer authority or
other governmental entity formed by or at the request of Westchester County, in which
case Mamaroneck will be relieved of its obligations under this Order upon the
completion of the transfer. At least thirty (30) days prior to such transfer, Mamaroneck
shall provide a copy of this Order to the proposed transferee and shall simultaneously
provide written notice of the prospective transfer, together with a copy of the above-
referenced proposed written agreement, to Plaintiffs, in accordance with Section XVII.
Any noncompliance with this Paragraph constitutes a violation of this Order.

Mamaroneck shall provide a copy of this Order to the Mayor and members of the Board
of Trustees, the Village Manager, the Assistant Village Manager and the Village’s
consulting engineers.

The parties will meet and renegotiate the obligations of this Order if agreement is later
reached between Mamaroneck and Westchester County on reallocation of sewer
investment and/or maintenance responsibilities between the County and Mamaroneck.

OBJECTIVES

It is the express purpose of the Parties in entering into the Order to require Mamaroneck
to take all measures necessary, as set forth in this Order, to fulfill the objectives of the
CWA and any applicable federal or state regulations.

It is the express purpose of the Parties in entering into this Order to ensure that
Mamaroneck complies with the applicable flow limits of the County Sewer Act.

It is the express purpose of the Parties in entering into this Order to implement sewer
system management practices, as set forth in this Order, that will reduce Mamaroneck’s
sewage spills to zero over time.



V.

DEFINITIONS

11. Unless otherwise expressly provided herein, terms used in this Order which are defined
in the CWA or in regulations promulgated under the CWA shall have the meaning
ascribed to them in the CWA or in the regulations promulgated thereunder. Whenever
the terms listed below are used in this Order, the following definitions shall apply:

12.

13.

a.

“The Agencies” shall mean the United States Environmental Protection Agency
and the United States Department of Justice.

Date of Lodging shall mean the day the Plaintiffs submit this Order to the
Agencies for the forty-five (45) day review period required by 33 U.S.C. §
1365(c)(3).

Edgewater Pump Station Gravity Main shall mean the sewer line entering the
pump station near Flagler Drive and Orienta Avenue that conveys flow
originating in the Edgewater Point neighborhood.

Effective Date shall mean the day the Court enters this Order after the expiration
of the forty-five (45) day review period required by 33 U.S.C. § 1365(c)(3).

Service Areas 7, 8, 9, 10, 11, 13, and/or 14 shall mean the areas within the
Village of Mamaroneck delineated as “Meter [X] Service Area” on the map
attached to this Order as Appendix D (where the appropriate number is
substituted for “[X]”).

West Basin shall mean the area within the Village of Mamaroneck delineated as
the “West Basin Pump Station Service Area” on the map attached to this Order
as Appendix D.

PAYMENTS

Environmental Benefit Payment. Mamaroneck shall pay $400,000 to the Westchester
County Soil and Water Conservation District all of which shall be for use on projects
relating to the reduction, mitigation, and/or remediation of pollution or of the effects of
pollution in the Long Island Sounds and its tributary waters in or near the waters
adjacent to Mamaroneck. The payment will be placed in escrow with Mamaroneck’s
attorney within thirty (30) days of the Parties’ execution of this Order and will be
transferred to the EBD Recipient on or before the 7th day after the Effective Date of this
Order. None of this payment shall be disbursed to Plaintiffs.

Fees, Costs, and Expenses. Mamaroneck shall pay a sum of $150,000 as full and
complete satisfaction of Plaintiffs’ claims for attorneys’ fees and costs incurred to date,
including investigative and expert costs, against Mamaroneck. The payment will be
placed in escrow with Mamaroneck’s attorney within thirty (30) days of the Parties’
execution of this Order and will be transferred to Plaintiffs’ attorney on or before the 7th
day after the Effective Date of this Order. The check shall be payable to “Super Law



VI.

14.

15.

16.

Group, LLC Attorney Trust — IOLA”. Payments will be deposited in Super Law
Group’s IOLA Trust Account for the benefit of the Plaintiffs.

Compliance Monitoring Fees — Engineering. Plaintiffs intend to engage the
consulting services of a professional engineer licensed in the State of New York
(“Consulting Engineer”) to monitor Mamaroneck’s compliance with this Order, and as
necessary for mediation assistance in connection with Dispute Resolution (Section XIV).
Within thirty (30) days of the Effective Date, Plaintiffs shall provide Mamaroneck with
their Consulting Engineer’s name, address, telephone number, e-mail address, W-9, and
any other necessary payment information, and shall keep Mamaroneck informed of any
changes to this information going forward. Mamaroneck agrees to pay the reasonable
fees and costs for the work to be performed by Plaintiffs’ Consulting Engineer, in an
amount not to exceed $3,000 in any calendar year during the Term of this Order, but not
more than a total of $15,000 up to and including the Termination Date. Plaintiffs’
Consulting Engineer shall issue invoices and statements directly to Mamaroneck that
explain the fees and costs charged for this work, and Mamaroneck’s payments pursuant
to this Paragraph shall be made directly to Plaintiffs’ Consulting Engineer within sixty
(60) days of Mamaroneck’s receipt of the invoice.

Compliance Monitoring Fees — Legal. As reimbursement for Plaintiffs’ future legal
and administrative fees and costs that will be incurred in order to monitor Mamaroneck’s
compliance with this Order, Mamaroneck agrees to pay reasonable fees and costs for
this work performed by Plaintiffs’ counsel and Plaintiffs’ staff, in an amount not to
exceed $3,000 in any calendar year until this Order terminates. Fees and costs
reimbursable pursuant to this paragraph may include, but are not limited to, those
incurred by Plaintiffs or their counsel to conduct site inspections, review of engineering
reports, review of annual reports, discussion with representatives of Defendants
concerning potential changes to compliance requirements, preparation and participation
in mediation or otherwise in connection with Dispute Resolution (Section XIV), and
similar tasks. Plaintiffs’ counsel shall provide an annual invoice, containing itemized
descriptions for any fees and costs claimed over the prior twelve (12) month period.
Mamaroneck shall make payment by check, payable to “Super Law Group, LLC
Attorney Trust - IOLA,” withinsixty (60) days of receipt of such invoice. Payments will
be deposited in Super Law Group’s IOLA Trust Account for the benefit of the Plaintiffs.

FEDERAL REVIEW OF ORDER

Review by Agencies. The Parties recognize that, pursuant to 33 U.S.C. § 1365(c)(3),
this Order cannot be entered until forty-five (45) days after the receipt of a copy of the
proposed Order by the Agencies. Therefore, upon signing of this Order by the Parties,
Plaintiffs shall serve copies of this Order upon the EPA Administrator, the Regional
EPA Administrator, and the Attorney General for review, as required by 40 C.F.R. 8§
135.5. If for any reason the United States should decline to approve this Order in the
form presented, the Parties agree to continue negotiations in good faith to cure any
objection to entry of this Order raised by the United States.



17.

VII.

18.

19.

Entry of Order. Upon the expiration of the forty-five-day review period provided by
33 U.S.C. 8 1365(c)(3), Plaintiffs shall move the Court for entry of this Order on papers
previously reviewed and agreed to by Mamaroneck’s counsel. This Order shall take
effect on the date it is entered by this Court. If for any reason the Court should decline
to approve this Order in the form presented, the Parties agree to continue negotiations in
good faith in an attempt to cure any objection raised by the Court to entry of this Order.

REMEDIAL MEASURES

Intended Effect of Remedial Measures and Operational and Management
Measures. The Measures set forth in Sections VII — X and the Appendices referenced
therein are intended to further Mamaroneck’s ongoing efforts to improve management of
its Sanitary Sewer System, to reduce inflow and infiltration, to address sanitary sewer
overflows, to achieve compliance with the County Sewer Act, and to develop
information necessary to determine compliance with the requirements of this Order, the
County Sewer Act, and the Clean Water Act.

Table of Remedial Measures. Mamaroneck shall complete the following tasks and
submit the following Deliverables on the schedule set forth in this table:

Date Task or Deliverable

March 31, 2023 | Demonstrate that all repairs in Areas 8, 11, 13 and 14 are complete.

Confirm (with evidence) to Plaintiffs that private inflow source at

March 31, 2023 151 Gertrude Avenue is remedied.

Provide to Plaintiffs single master spreadsheet tracking all repairs

March 31, 2023 )
across city

Submit to Plaintiffs engineer’s detailed work plan (diagrams)for

March 31, 2023 repairs in Areas 7, 9, and 10

Submit to Plaintiffs a Board resolution approving contract for repairs

Apr. 1, 2023 in Areas 7, 9, and 10 and executed copy of the contract.
Jan. 1, 2023 Confirm to Plaintiffs that repairs in Areas 7, 9, and 10 have
commenced.
Jan. 1. 2024 Confirm (with evidence) that all previously inaccessible manholes in
T Mamaroneck were located and raised to grade in 2023.
Confirm (with evidence) that all pipe segments in West Basin
Jan. 1. 2024 identified with a structural rating of 2 or 3, corresponding to all pipe

segments colored red or orange on the map attached as Appendix C,
have been successfully rehabilitated.




20.

21.

VIII.

22.

23.

Confirm (with evidence) that all repairs in Areas 7, 9, and 10 as set

June 1, 2024 1 forth in contract are complete

Submit to Plaintiffs report detailing completion of all action
June 1, 2024 | necessary to terminate all known illicit connections in Areas 7, 8, 9,
10, 11, 13, and 14.

With respect to the reports and field investigations of sewer conditions detailed above,
repairs shall be scheduled in accordance with the standards of defect classification and
schedules for repairs of classified defects set forth in Mamaroneck’s Capacity,
Management, Operation, & Maintenance (“CMOM?”) plan, attached as Appendix B.

Completion and Certification. On or before [Date in Summer 2024], Mamaroneck
shall: remove the identified sources of inflow and infiltration from its sewer system
sufficient to comply with the applicable flow limits of the County Sewer Act in
accordance with paragraph 25; provide Plaintiffs with a full, written report of all repairs
completed pursuant to the terms of this Order and the 2017 Consent Order; and provide
Plaintiffs with a copy of the County’s certification regarding Mamaroneck’s compliance
with the County Sewer Act.

Failure to Complete. Should Mamaroneck fail to perform any remedial measure defined
in section 19 within the time required by section 19, Mamaroneck will incur penalties, to
be paid as an Environmental Benefit Payment to the EBP RECIPIENT TBD, as follows:

Time Period Penalty
1-15 days late $100 per day
16-30 days late $300 per day
31-60 days late $400 per day

61+ days late $500 per day

OPERATIONAL AND MANAGEMENT MEASURES

Capacity, Management, Operation, & Maintenance (“CMOM?”). Mamaroneck shall
shall operate its sewer system subject to the further terms and conditions found in its
CMOM, attached as Appendix B.

FLOW MONITORING AND ACHIEVING COMPLIANCE WITH THE COUNTY
SEWER ACT

Flow Monitoring. In the event that no agreement with respect to flow monitoring is
reached between the County and STS by January 1, 2024, Mamaroneck agrees to
perform flow monitoring commencing no earlier than March 1, 2024 and no later than




24,

25.

26.

27.

28.

29.

May 1, 2024 at the same manhole locations where flow monitoring took place in
Mamaroneck in 2009-2011 under the County study. Mamaroneck also retains the right,
at its own option, to perform flow monitoring instead of Westchester County.

Mamaroneck shall comply with the County Sewer Act’s flow limits as set forth at
Section 824.72 of the County Sewer Act as determined by Westchester County.

Mamaroneck shall provide to Plaintiffs a written summary and analysis of the flow
monitoring, with underlying data, on or before August 1, 2024. At the conclusion of the
flow monitoring, and not later than Oct. 1, 2024, Plaintiffs and Mamaroneck shall jointly
request that the Westchester County Department of Environmental Facilities evaluate
whether Mamaroneck has achieved compliance with the County Sewer Act.

Until this Order terminates, any disagreement between the parties regarding
Mamaroneck’s compliance with the County Sewer Act shall be addressed through the
Dispute Resolution Procedure (Section XII1).

REPORTING OBLIGATIONS

Until this Order terminates, Mamaroneck shall provide to Plaintiffs copies of all reports it
submits to the EPA, the New York State Department of Environmental Conservation, and
the County of Westchester concerning Mamaroneck’s sewer system, including all efforts
to comply with the County Consent Order, this Consent Order, the IMA or the flow limits
of the County Sewer Act.

Until this Order terminates, on or before September 15" of each year Mamaroneck shall
provide an updated Repair Information Sheet, attached as Appendix A, to Plaintiffs.

Until this Order terminates, on or before the last day of March, June, September, and
December Mamaroneck shall provide Plaintiffs with a Quarterly Report. The Quarterly
Report shall report on:

a. progress toward completion of each remedial measure listed in Paragraph 19.
b. foreseeable obstacles to attainment of any of Mamaroneck’s obligations;
c. the causes and responses to any sanitary sewer overflows in the prior quarter, and
any changes to the CMOM or to sewer operating practices adopted in response;
d. newly discovered defects in Mamaroneck’s sewer system;
e. implementation of the CMOM (including any failure to achieve periodic cleaning
or inspection targets);
f. modifications to the CMOM; and
in the final Quarterly Report of each calendar year, Mamaroneck shall report on
the following metrics related to implementation of Mamaroneck’s sewer lateral
law (Village Code, Chapter 282, Article 1V):
i. the number of properties in Mamaroneck that are subject to the law;
ii. the number of renewal events as defined in that law;
iii. the number of inspections upon renewal event conducted by a plumber, the
Building Inspector or his designee;



XI.

30.

31.

32.

33.

34.

iv. the number of instances in which the Building Inspector required a
property owner to make a repair; and
v. the number of convictions entered under § 282-15.3.

Mamaroneck shall make a representative available to discuss any questions or issues
arising out of a Quarterly Report within ten (10) days of Plaintiffs’ request to discuss an
issue with a Quarterly Report.

On or before February 1 of each year until this Order terminates, Mamaroneck shall
publish on its website and provide to Plaintiffs a copy of the sewer map that Mamaroneck
files with the County on January 15, pursuant to Section 824.73 of the County Sewer Act.
The map shall be provided both in an agreed GIS format and in an agreed electronic
document format (such as PDF).

On or before September 15 of each year until this Order terminates, Mamaroneck shall
publish on its website and provide to Plaintiffs:

a. An electronic copy of the plan for Mamaroneck’s maintenance and repair
program that Mamaroneck files with the County on September 1, pursuant to
Section 824.72(7) of the County Sewer Act;

b. An electronic copy of its current CMOM,;

c. A record of all callouts and related field notes, with identification of corrective
actions taken in response in the preceding year;

d. A-record of all spill reports filed by Mamaroneck pursuant to the Sewage
Pollution Right to Know Act (NY ECL §17-0826-a);

e. A copy of the resolution, with supporting materials, prepared by Village staff for
the Board of Trustees recommending a sewer rate for the upcoming fiscal year to
cover operational and capital costs, as set forth in Section 5.1 of the CMOM,;

f. A copy of the Village’s sanitary sewer capital plan.
DELIVERABLES

A “Deliverable” is any plan, report, map, or other item that Mamaroneck is required to
submit to Plaintiffs pursuant to this Order. A Deliverable shall be submitted to Plaintiffs
as provided in Section XV1 of this Order.

Mamaroneck shall submit any significant modification or amendment of any Deliverable
to Plaintiffs. Significant modification or amendment includes, but is not limited to, any
modification or amendment of a deadline or required action set forth in a Deliverable.

If Plaintiffs believe that a Deliverable does not comply with the requirements or
objectives of this Order, Plaintiffs may respond to any Deliverable or amended
Deliverable with written comments.



35.

36.

XII.

37.

38.

39.

Within forty-five (45) days of receiving Plaintiffs’ written comments, Mamaroneck shall
either: (a) alter its submission consistent with Plaintiffs” written comments or (b) submit
the matter for dispute resolution under Section XIII of this Order.

For each day Mamaroneck fails to timely submit any Deliverable, a stipulated
Environmental Benefit Payment payable to the EBP RECIPIENT TBD for each such
Deliverable will be assessed to Mamaroneck as follows:

Time Period Penalty
1-15 days late $100 per day
16-30 days late $300 per day
31-60 days late $400 per day

61+ days late $500 per day

In addition, should Mamaroneck fail to provide a Deliverable within thirty (30) days,
Mamaroneck will be responsible for any fees or costs incurred by Plaintiffs in monitoring
and enforcing compliance with this Section of the Order, in addition to the compliance
monitoring payments outlined in Section V. The Deliverables referred to in this section
do not include any remedial measure defined in section 19 or referred to in section 21.

FORCE MAJEURE

“Force Majeure,” for purposes of this Order, is defined as any event arising from causes
entirely beyond the control of Mamaroneck, of any entity controlled by Mamaroneck, or
of Mamaroneck’s engineers, consultants, and contractors that delays or prevents the
timely performance of any obligation under the Order notwithstanding Mamaroneck’s
best efforts to fulfill the obligation. “Force Majeure” does not include Mamaroneck’s
financial inability to perform any obligation under this Order.

Force Majeure specifically includes any legal action, such as an action under Article 78
of the Civil Practice Law and Rules, brought against Mamaroneck by any non-party to
this agreement challenging Mamaroneck’s decision to enter into a contract with any
vendor to perform services or supply goods necessary to meet Mamaroneck’s obligations
under this Order, if such legal action delays or prevents the timely performance of any
obligation under the Order notwithstanding Mamaroneck’s best efforts to fulfill the
obligation.

The requirement that Mamaroneck exercise “best efforts” means to avoid delay to the
greatest extent reasonably feasible by: (a) anticipating and preparing for potential Force
Majeure events, using tools such as weather forecasting; (b) mitigating the effects of a
Force Majeure event as it is occurring; and (c) mitigating such effects after a Force
Majeure event has occurred.

10



40.

41.

42.

43.

XIHI.

44,

45,

46.

47.

If any event occurs that may delay or prevent the performance of any obligation under
this Order, whether or not caused by a Force Majeure event, Mamaroneck shall notify
Plaintiffs via email within 20 working days after Mamaroneck first knew or should have
known that the event would cause a delay. Within 30 additional working days thereafter,
Mamaroneck shall submit to Plaintiffs a written memorandum including: (a) an
explanation of the cause(s) of any actual or expected delay or noncompliance; (b) the
anticipated duration of any delay; (c) the measure(s) taken and to be taken by
Mamaroneck to prevent or minimize the delay; (d) a proposed schedule for the
implementation of such measures; and (e) a statement as to whether, in the opinion of
Mamaroneck, such event may cause or contribute to an endangerment to public health,
welfare, or the environment.

If Plaintiffs agree that a delay or anticipated delay is attributable to Force Majeure, the
time for performance of the obligations under this Order that are affected by the Force
Majeure event shall be extended for a period of time as is reasonably necessary to
complete these obligations. If the Parties cannot agree on the period of time reasonably
necessary, the Parties may initiate the dispute resolution process set forth in Section XIII.

If Plaintiffs do not agree the delay or anticipated delay is attributable to Force Majeure, or
on the number of days of noncompliance caused by such event, Plaintiffs will notify
Mamaroneck in writing. Mamaroneck may then elect to initiate the dispute resolution
process set forth in Section XI1I. If Mamaroneck does not initiate the dispute resolution
process within 30 days of receiving Plaintiffs’ written notice under this Paragraph, then
Mamaroneck shall be deemed to have waived any Force Majeure claims or any rights to
initiate dispute resolution with regard to such claims.

Delay in performance of any obligation under this Order shall not automatically justify or
excuse delay in complying with any subsequent obligation or requirement of this Order.

DISPUTE RESOLUTION

The Dispute Resolution procedure of this Section shall be the exclusive mechanism to
resolve any disputes arising under this Order.

Initiation. The Dispute Resolution procedure shall be initiated on the date one Party
provides written notice, as provided in Section XVII, specifically referencing this
Paragraph and stating that there is a dispute. Such notice shall clearly state the matter in
dispute and shall reference the appropriate Section(s) and/or Paragraph(s) of this Order.

Informal Negotiation Period. Any dispute that is initiated under this Order shall
initially be subject to a period of informal negotiations, which shall not extend beyond
thirty (30) days after the notice of initiation unless the Parties agree, in writing, to an
extension. The Parties may also agree, in writing, to bypass negotiation and file a dispute
resolution motion with the Court.

Dispute Resolution Motion. If the terms of the paragraph above are met, either Party
may file a Dispute Resolution motion with the court. The motion shall refer to this Order
and Paragraph and shall set forth the nature of the dispute and a proposal for its

11



48.

XIV.

49,

50.

51.

XV.

52.

53.

resolution. The opposing Party shall have thirty (30) days in which to file a response
with an alternate proposal for resolution.

Nothing in this Section should be interpreted to limit the Court’s inherent authority to
enforce its orders, including through the use of contempt or other sanctions.

INFORMATION COLLECTION AND RETENTION

Plaintiffs and their contractors, consultants, and attorneys shall have authority to enter
any property or facility owned or controlled by Mamaroneck, at all reasonable times,
upon reasonable notice and proper identification, for the purposes of: (a) monitoring the
progress of activity required by this Order; (b) verifying any data or information
submitted to Plaintiffs under this Order; (c) assessing Mamaroneck’s compliance with
this Order; (d) obtaining samples and, upon request, splits of any samples taken by
Mamaroneck or its representatives, contractors, or consultants; and (e) obtaining
documentary evidence, including photographs and similar data related to compliance with
this Order. Upon request, Plaintiffs shall provide Mamaroneck splits of any samples
taken.

Mamaroneck shall retain all non-identical copies of all documents, records, and other
information (including documents, records, or other information in electronic form)
generated by Mamaroneck, and all data collected and all reports generated by
Mamaroneck’s contractors (including data and reports in electronic form), that relate in
any manner to Mamaroneck’s performance of its obligations under this Order for three
(3) years from the date on which this Amended Consent Order is terminated in
accordance with Section XVIII. This information retention requirement shall apply
regardless of any contrary corporate or institutional policies or procedures. At any time
during this information-retention period, upon request by the Plaintiffs, Mamaroneck
shall provide copies of any documents, records, or other information required to be
maintained under this Paragraph.

No documents, records, data, reports, or other information created or generated pursuant
to the requirements of this Order shall be withheld on grounds of privilege or on grounds
of protection from disclosure.

EFFECT OF SETTLEMENT

This Order resolves the civil claims of Plaintiffs for the violations alleged in their
Complaints filed in this action through the Date of Lodging and any violations of the
Clean Water Act related to sewage discharges by Mamaroneck that could have been
alleged through the Date of Lodging.

This Order shall not constitute an admission of liability or responsibility for any claims,
costs, or damages asserted in the Complaint. This Order shall not be useable by any party
in any action or proceeding, except in any action or proceeding brought to enforce the
terms of this Order.

12



54,

55.

56.

S7.

58.

XVI.

59.

Mamaroneck’s compliance with this Order shall be no defense to any action commenced
pursuant to any applicable federal, state, or local laws, regulations, or permits, except as
set forth herein. Plaintiffs do not, by their consent to the entry of this Order, warrant or
aver in any manner that Mamaroneck’s compliance with any aspect of this Order will
result in compliance with provisions of the CWA or with any other provisions of federal,
State, or local laws, regulations, or permits. Plaintiffs and Mamaroneck agree that the
deadlines and obligations contained in this Order do not affect or modify any dates or
deadlines for Mamaroneck to perform any act that are required by any other order or
agreement, other than the 2017 Consent Order, or as required by law.

This Order does not limit any rights or remedies available to the United States or the
State.

The Plaintiffs reserve all rights and remedies, legal and equitable, available to enforce the
provisions of any dispute resolution made under Section XIII through an order of
contempt or other appropriate form of redress. In any such enforcement action, judgment
may be entered.

This Order does not limit or affect the rights of Mamaroneck or the Plaintiffs against any
third parties not party to this Order, nor does it limit the rights of third parties not party to
this Order against Mamaroneck, except as otherwise provided by law.

This Order shall not be construed to create rights in, or grant any cause of action to, any
third party not party to this Order.

NOTICES

Any notice, demand, copies of documents and other communications, or Deliverable (as
defined in Section XI of this Order) required to be made under the provisions of this
Order (collectively, “Notices”) by any Party hereto shall be effective only if in writing
and (a) (sent by a nationally recognized courier service (e.g., Federal Express) or (b) sent
by electronic mail, with receipt confirmed by both individuals accepting notice on behalf
of the counterparty via electronic mail to the Parties at their respective addresses set
forth below.

Notices for Plaintiffs shall be sent to:

Edan Rotenberg

Super Law Group, LLC
222 Broadway, 22" Floor
New York, NY 10038
edan@superlawgroup.com

Roger Reynolds

Save the Sound

900 Chapel St., Suite 2202
New Haven, CT 06510
rreynolds@savethesound.org
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XVII.

60.

61.

Notices sent to the individuals listed above at the address listed above shall be deemed
as notice to Plaintiffs.

Notice for Mamaroneck shall be sent to:

Village of Mamaroneck

Village Hall at the Regatta

123 Mamaroneck Avenue
Mamaroneck, NY 10543

Attn: Jerry Barberio, Village Manager
jbarberio@vomny.org

Robert A. Spolzino

Abrams Fensterman, LLP

81 Main Street, White Plains, NY 10601
rspolzino@abramslaw.com

Notices sent to the individuals listed above at the address listed above shall be deemed
as notice to Mamaroneck.

Each Party shall promptly notify the other Party of any change in the above-listed
contact information by using the procedures set forth in this paragraph.

EFFECTIVE DATE

This Amended Consent Order is contingent upon the adoption by the Board of Trustees
of the Village within 60 days of signing of this Order by the parties of a local law
amending Part B of the definition of “Plumber’s Certification” set forth in Village Code §
282-13 to provide as follows: “Has inspected the real property and (i) found that there are
no culverts, drains, hoses, leaders, lines, pipes or pumps that discharge liquids into the
sanitary sewer, (ii) identified the number and location of any sump pumps on the
premises and describe the method and location through which the sump system
discharges accumulated liquids, and (iii) certified that all sump pumps on the premises
are connected to a discharge system that cannot connect to the public sewer.”

Under Section 505(c)(3) of the Clean Water Act, Plaintiff will provide a copy of this
Order to the United States Environmental Protection Agency (“EPA”) and the United
States Department of Justice (“DOJ”), and the Court may not enter the Order prior to
forty-five (45) days from the date the Order is received by EPA and DOJ. 33 U.S.C. §
1365(c)(3). In the event EPA or DOJ comments raise concerns on the provisions of this
Order during the review period, the Parties agree to meet and confer to attempt to resolve
any issue(s) raised by EPA or DOJ. At the end of the forty-five (45) day review period, or
after receipt of comments from EPA or DOJ, whichever occurs first, the Parties will
jointly notify the Court of any comments received from EPA or DOJ, any resolution of
those comments, and move the Court to enter the Order. The Order becomes effective on
the date signed and issued by the Court.
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XVIII. TERMINATION

62.

XIX.

63.

64.

XX.

65.

66.

67.

68.

69.

This Amended Consent Order will terminate when: (1) Mamaroneck completes the
measures set forth in sections 19, 20, 23 and 25; and (2) the County of Westchester
determines that Mamaroneck has completed all required remediation and construction
under the IMA and County Consent Order, and has complied with the flow limits of the
County Sewer Act as determined by the County through an engineering review, flow
monitoring, or a combination of the two, and Mamaroneck’s CMOM has been approved
by the County.

RETENTION OF JURISDICTION

Notwithstanding the dismissal of the litigation against Mamaroneck, the Court shall
maintain jurisdiction over the parties for purposes of (a) implementing the Dispute
Resolution provision of Section XIII; (b) enforcing the terms of this Order as determined
in the Dispute Resolution Procedure; and (c) determining any application by Plaintiffs for
an award of attorneys’ fees and costs to be paid by Mamaroneck based upon
Mamaroneck’s failure to comply with any resolution under the Dispute Resolution
Procedure.

Plaintiffs and Mamaroneck reserve all rights in connection with any application seeking
to enforce this Amended Consent Order or for an award of attorneys’ fees and costs based
upon failure to comply with any resolution under the Dispute Resolution Procedure.

MISCELLANEOUS

Entire Agreement. This Order and its Appendices contain the entire agreement between

the Parties and supersedes any previous agreement of the Parties. No modifications shall

be valid unless in writing, mutually agreed to, and executed by the Parties and entered by

the Court; except that the Parties may mutually agree in writing to minor modifications of
this Order without further consent of the Court and such written minor modifications shall
be deemed incorporated into this Order.

No assignment. Plaintiffs may not assign any of the rights granted to Plaintiff under this
Order.

Representatives. Each undersigned representative of Mamaroneck and Plaintiffs certifies
that he or she is fully authorized to enter into the terms and conditions of the Order and to
execute and legally bind the Party he or she represents to this document.

Execution in Counterparts. This Order may be signed in counterparts, and its validity
shall not be challenged on that basis.

Headings. The section and paragraph headings contained in this Stipulated are for

reference purposes only and shall not affect in any way the meaning or interpretation of
this order.
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70.

71.

XXI.

72.

XXII.

73.

Severability. In the event that any of the provisions of this Order are held by a court to be
unenforceable, the validity of the enforceable provisions shall not be adversely affected.

Interpretation. The provisions contained herein shall not be construed in favor of or
against any Party because that party or its counsel drafted this Order, but shall be
construed as if all Parties prepared this Order, and any rules of construction to the
contrary are hereby specifically waived. The terms of this Order were negotiated at arm’s
length by the Parties hereto. The language in all parts of this order shall be construed
according to its plain and ordinary meaning, except as to those terms defined by the Clean
Water Act or specifically herein.

FINAL JUDGMENT

Entry of this Order constitutes Final Judgment under Rule 54 of the Federal Rules of
Civil Procedure.

APPENDICES

The following appendices are hereby incorporated into this Order.

A — Repair Information Sheet

B - CMOM

C — West Basin Map (with color-coded pipe defects)
D — Map of Village of Mamaroneck

Dated:

Dated:

Village of Mamaroneck

By: Jerry Barberio
Title: Village Manager

Connecticut Fund for the Environment, Inc. d/b/a

Save the Sound

By:
Title:
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Dated: Soundkeeper, Inc.

By:
Title:
Dated: Atlantic Clam Farms of Connecticut, Inc.
By:
Title:
ENTERED and DATED this ___ day of , 2023

Honorable Cathy Seibel
United States District Judge
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APPENDIX A - REPAIR INFORMATION SHEET

Village of Mamaroneck Repair Information Sheet

SSES Study

- Linear miles of pipes inspected with CCTV

- Number of manholes inspected

- Linear miles of pipe smoke tested

- Number of dye tests performed

- Number of pump stations inspected

- Number of public inflow sources identified for removal

- Number of private inflow sources identified for removal

- Linear miles of pipes identified for rehabilitation
o Linear miles of pipe identified for full pipe replacements
o Linear miles of pipe identified for full pipe lining
o Number of pipe spot repairs identified

- Number of manholes identified for rehabilitation

- Number of manhole covers identified for replacement

- Estimate of total money to be or actually spent to repair the collection system

Repairs Pursuant to Engineering Plan

- Money spent to repair the system

- Linear miles of pipe rehabilitated

- Linear miles of pipe lined

- Linear miles of pipe with full pipe replacement

- Number of spot repairs performed with subsequent linear feet of pipes spot repaired
- Number of Manholes rehabilitated

- Number of Manhole covers replaced

- Number of Public inflow sources removed

- Number of Private inflow sources removed

- Estimate of I1&I removed due to rehabilitation

18



From: Edan Rotenberg

To: Robert Spolzino

Cc: Julia Muench

Subject: Village of Mamaroneck - fees and costs
Date: Sunday, March 26, 2023 8:29:56 AM
Attachments: 23-0324 VOM Invoice.pdf

Caution: This email originated outside of the organization

FRE 408 - PRIVILEGED
Hi Bob,

As we discussed last week, I'm providing an informational breakdown on Save the Sound's
proposal for resolution of fees and costs in the Village of Mamaroneck settlement. Total fees
and costs from 2015 through last week were $263,975. In light of the initial (Nov. 2017)
$25,000 settlement with the Village, however, we deduct all fees incurred through that time, or
$136,578, from the total, leaving a residual of $127,397 in fees and costs that were incurred
between Nov. 2017 and two weeks ago (when we pulled this data).

As I wrote in the margins of the draft consent decree, I included a $150,000 placeholder for
total fees and costs. But if we actually proceed quickly at this point - which both sides hope -
I see no reason that our fees should be much higher than they are now. If we can get
agreement on an EBP and otherwise have a signature-ready decree, I'll get you a revised fees
and costs figure (it will still include a small increase above actual fees to account for
anticipated time involved in getting the United States' (DOJ) approval of the settlement, which
is required under 33 USC 1365, as well as final entry by the court).

I hope this is helpful and the we make it onto the agenda of the upcoming meeting. Also, best
of luck with your venue appeal.

Edan
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**%* PLEASE NOTE OUR NEW ADDRESS ##***
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Edan Rotenberg

Super Law Group, LLC
222 Broadway 22nd Floor
New York, NY 10038

212-242-2355 (main)
646-662-4271 (mobile)
855-242-7956 (fax)
skype: edan.rotenberg

an rlawgroup.com


mailto:edan@superlawgroup.com
mailto:RSpolzino@Abramslaw.com
mailto:julia@superlawgroup.com
mailto:edan@superlawgroup.com

FOR SETTLEMENT PURPOSES ONLY - FRE 408

NOT TO BE DISCLOSED OR DISSEMINATED EXCEPT TO VILLAGE BOARD,
ADMINISTRATOR, COUNSEL, AND THEIR STAFFS FOR SETTLEMENT NEGOTIATIONS

Save the Sound, et al. v. County of Westchester, et al.

Case No. 7:15-cv-06323-CS

Attorneys’ Fees and Costs for Village of Mamaroneck, 2015 — March 2023

Source Description of Work Amount
CEA Engineers 2015- | Initial assessment; ongoing consultations with $11,221
Nov 2017 client through initial settlement attempts
Kaplan Fox legal fees, | Draft NOISs, complaints; pursue joint settlement $84,116
2015-Nov 2017 negotiations as to all municipalities
Save the Sound legal | Review NOISs, complaints; pursue joint settlement $18,750
fees, 2015-Nov 2017 | negotiations;
Super Law Group Consult and conduct research in case development, $22,491
legal fees, 2015-Nov | drafting NOISs, complaints; status reports
2017
CEA Engineers 2018- | Review, analysis, comments on SSES, CMOM,
2023 related work plans, inspection reports, and

modeling; implementation status of above, $18,062

consultations w/ client
Save the Sound legal | address non-compliance with 2017 order; review & $10,239
fees, 2018-2023 comment on SSES; pursue amended settlement;

attend to status reports
Super Law Group Lead status on compliance monitoring and $99,096
legal fees, 2018-2023 | addressing non-compliance with initial order,

review and engage with VOM on implementation

status of work plans, CMOM, and various

investigations, negotiate amended settlement;

status reports
Sub-total | | $263,975
Deductions | All Fees from 2015-Nov 2017 | $136,578
Settlement Offer \ \ $127,397







This e-mail is from Super Law Group, LLC, a law firm, and may contain information that is
confidential or privileged. If you are not the intended recipient, do not read, copy or distribute
the e-mail or any

attachments. Instead, please notify the sender and delete the e-mail and any attachments.
Thank you.
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CEA Engineers 2015- | Initial assessment; ongoing consultations with $11,221
Nov 2017 client through initial settlement attempts
Kaplan Fox legal fees, | Draft NOISs, complaints; pursue joint settlement $84,116
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consultations w/ client
Save the Sound legal | address non-compliance with 2017 order; review & $10,239
fees, 2018-2023 comment on SSES; pursue amended settlement;
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Super Law Group Lead status on compliance monitoring and $99,096
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Settlement Offer \ \ $127,397




Village of Mamaroneck, NY

Item :
Title: AVC Properties
Item Village of Mamaroneck vs. AVC Properties - It is anticipated that a motion will be offered to

Summary: enter into Executive Session pursuant to §105(1)(d) of the New York State Public Officer's
Law to discuss matters of proposed, pending or current litigation

Fiscal
Impact:



Village of Mamaroneck, NY

}ftft;Z' McCrory & Tiekert vs. Board of Appeals, Ian & Jessica Sigalow

Item McCrory & Tiekert vs. Board of Appeals, lan & Jessica Sigalow - It is anticipated that a

Summary: motion will be offered to enter into Executive Session pursuant to §105(1)(d) of the New
York State Public Officer's Law to discuss matters of proposed, pending or current litigation

Fiscal
Impact:

ATTACHMENTS:

Description Type

Draft Agreement Cover Memo



WHITEMAN

Attorneys at Law

OSTERMAN John J. Henry, Esq.
www.woh.com Partner
& HANNA i 518.487.7650 phone

jhenry@woh.com

One Commerce Plaza
Albany, New York 12260
518.487.7600

March 23, 2023
VIA EMAIL

Board of Trustees of

Village of Mamaroneck

169 Mt. Pleasant Avenue
Mamaroneck, New York 10543

Re: Suzanne McCrory and Stewart Tiekert v. Village of Mamaroneck Zoning Board
of Appeals, et al.
Index No. 23-1108

Dear Village Board of Trustees:

Whiteman Osterman & Hanna LLP appreciates the opportunity to provide legal services
to you in connection with defending the Village of Mamaroneck Zoning Board of Appealsin the
above-referenced proceeding. Inaccordance with Firm policy, the purpose of this letter is to set
forth our understanding as to the terms upon which we have been engaged.

MUTUAL RESPONSIBILITIES

We will provide the legal services that, in our professional judgment, are appropriate for
this matter and in accordance with applicable legal and ethical standards. Y ou agree that you will
make yourself reasonably available to confer with us upon request, will provide us with such
documents and information as you may possess relating to the matter, will disclose all facts and
circumstances of which you are aware that may bear upon our handling of the matter, will
promptly pay our fees in accordance with the terms of this letter, and will otherwise assist our
efforts as we reasonably request.

It is understood that 1 will be the partner of this Firm primarily responsible for this
engagement, along with assistance from other attorneys and paralegals of the firm as appropriate.



DETERMINATION OF FEE

Our fees are determined, in accordance with applicable ethical rules, by considering a
number of factors, including the amount of time that our lawyers, legal assistants and staff
devoteto the matter, the experience and expertise of the professionals who perform the services,
the complexity, novelty and difficulty of the questions involved, the magnitude of the matter,
any time limitations or other special demands presented, and the results obtained.

You agree that our fee will be based upon the time which we devote to the matter, in
accordance with standard hourly rates assigned to the particular lawyers and legal assistants
performing the work. Currently these rates vary from $165 to $210 for legal assistants, from
$255 to $325 for associates, and from $360 to $520 for partners. These rates are subject to
periodic adjustment, and the rates billed will be those in effect at the time the services in question
were rendered. My current hourly rate for this matter is $355.

BILLING FOR COSTS AND EXPENSES

In addition to our fees, we will bill you for any expenditures which we make or
expenses we incur foryou or on your behalf. These may include computer-based legal research
costs, the costs of reproducing documents, long distance telephone charges, parking and travel
costs, expenses which we incur while we are away from our office on your business, fees which
accountants or consultants retained on your behalf charge us, and other similar expenditures.
Where such expenditures are significant in amount, we may ask you to make payment directly
to the provider of goods or services, or we may require an additional retainer amount to cover
such expenses.

STATEMENTS

We will send you statements for services rendered and for expenditures which we have
made for you on a monthly or periodic basis. The amounts set forth in the statements are due
within thirty days after the statement is mailed. If you have any questions about any statement,
please call me promptly to discuss it. Per the Village’s request all bills will be emailed to Jerry
Barberio at jbarberio@vomny.org and to Courtney Wong at cwong@vomny.org.

If your account becomes delinquent, we have established collection procedures which
may include stopping all legal services of a non-emergency nature and, where consistent with
our ethical obligations, withdrawing from this representation. We also reserve the right to ask
you for reasonable security for past due balances and work required in the near future. As a
condition of our undertaking this representation, you agree to provide such security to us upon
request.

Per the Village’s request no late payment charges will be added to the Village’s bills.

Under certain circumstances, disputes regarding our fees may be subject to the New
York Fee Dispute Resolution Program established under 22 NYCRR Part 137.


mailto:jbarberio@vomny.org
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CONFLICTS OF INTEREST

Asyou are aware, Whiteman Osterman & Hanna LLP has a diverse practice that includes
representation of many other companies and individuals in many areas. We have performed our
standard internal conflicts check and we believe our performance of this engagement will not
conflict with any client or matter on which we are engaged as of the date of this letter. In the event
any such conflict comes to our attention, we will promptly notify you, and you agree to promptly
meet with us to discuss, in good faith, a reasonable resolution. Within applicable ethical and legal
guidelines, we will endeavor to continue our representation and to preserve our relationship.

RECORDS RETENTION

The Firm maintains a records retention and destruction policy, which may be amended
from time to time. It is the Firm’s practice, in accordance with its records retention policy, to
review the file at the conclusion of our engagement for purposes of determining information and
documents that will be returned to you, retained in our files or destroyed. With respect to
documents that are retained in our files, under our current records retention policy, the Firm
reserves the right to destroy client files seven years after the conclusion of the matter, except as
to matters, such as trust and estate matters, which require a longer document retention period.
You may also arrange for the return of the file to you, upon payment of shipping costs.

DOCUMENT PRESERVATION

If this matter involves litigation, or the assertion or defense of a potential claim, it is
imperative that you immediately take all necessary steps to ensure that there is no disposal,
alteration or destruction of documents (including electronic documents and emails) that might
relate in any way to the claim at issue. Under applicable court rules and judicial precedent, you
are obligated to preserve all documents and communications that relate in any way to the claim,
and you can be subject to judicial sanctions for failing to do so. This may require you to ensure
that any systems that automatically archive or destroy electronic documentsare turned off. We
would be pleased to provide you with additional assistance and advice in this regard if you have
questions.

TERMINATION

We anticipate a productive and mutually satisfactory relationship. However, you have
the right to terminate our engagement at any time by giving us written notice of termination.
We also have the right, subject to our responsibilities under applicable ethical rules, to
terminate our engagement by giving you written notice if you fail to cooperate with us or to
pay our bills when due or if we determine that continuing to represent you would be unethical,
impractical, or improper. If our relationship is terminated by either of us, you will remain
obligated to pay us in full for our past services and for costs and expenses in accordance with
the terms of this letter.



AGREEMENT APPLICABLE UNTIL CHANGED INWRITING

This agreement will apply to any additional matters we agree to undertake upon your
behalf unless we enter into an express written agreement reflecting an alternate arrangement.
Please review this letter carefully, and if it does not accurately reflect the terms of our
engagement, let me know as soon as possible. Please sign and return a copy of this letter to me
via email.

We look forward to working with you.

Sincerely,

/s/ John J. Henry

John J. Henry

So Agreed:

Name

Title

Date
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